To: UTFA Vice Presidents & Executive Director

From: Renan Levine, Council Representative, Constituency #302

Date: August 8, 2022

Re: Violation of election guidelines by President of UTFA in email to Constituency 901 that used UTFA
resources and did not clarify that endorsements were made in a personal capacity.

Introduction

| am writing to lodge a formal complaint regarding the violation of election guidelines by the President
of UTFA, Professor Terezia Zorié, in an email sent to members of Constituency #901 (Retired Members)
on June 23, 2022. This email violated guidelines that executives of UTFA and members of UTFA Council
must “make sure it’s clear that you are not speaking on behalf of UTFA,” and used UTFA resources. | first
raised concerns with this email with the Chief Returning Officer, Professor Michael O’Connor, on June
30, 2022, the same day | received a copy of the email from a member of Constituency #901. After a brief
email exchange in the subsequent days with the CRO, on July 15, 2022, Professor O’Connor emailed to
say that he was no longer CRO and stated, “if the rules from the Presidential Election are considered to
establish precedent for Council Elections, then the next level for your complaint would be the Executive
Committee.”

As per Professor O’Connor’s request, | am now bringing this complaint to your attention. Since this
complaint involves the conduct of the UTFA President, and therefore consideration of it by the Executive
including the President would constitute a conflict of interest, | am emailing you, the three Vice-
Presidents, and the Executive Director, so you might bring this to the Executive Committee’s attention
independent of the President to avoid violating Article 15 of the Association By-Laws. | appreciate your
attention to this matter in regards to this election and towards steps designed to ensure that similar
conduct does not arise in future UTFA elections.

Brief Description of Campaign Email

On June 30, 2022, Professor Zori¢ sent an email to members in Constituency #901 from her university
email account (not her UTFA account) endorsing two of the three candidates for Council running in
Constituency #901, Mary-Alice Guttman and Jody Macdonald. The email included a statement of
endorsement, a complete verbatim message with instructions how to vote from (and signed by) the
Chief Returning Officer, and three attachments: a personal explanation of UTFA’s bargaining stance
originally published during the election for UTFA President earlier in 2022, and copies of Prof. Guttman
and Prof. Macdonald’s campaign statements.

Description of Guidelines for UTFA Elections
On March 26, Professor O’Connor as CRO sent the following instructions to Council regarding the
presidential campaign:

“As promised, a quick note to offer some clarification around communication. The basic principle = keep
in mind which hat you’re wearing.

From your personal or utoronto.ca email address:

1. Please feel free to campaign, make endorsements, respond to others, contact your network —and ensure
a lively, collegial, participatory Election. This is every member’s right.



2. Thereis nothing to prevent you from identifying yourself as an UTFA Council rep; just make sure it’s clear
that you are not speaking on behalf of UTFA in these communications.

When using UTFA email addresses and/or constituency mailing lists:” (emphasis in the original)

The letter went on to explain: “you do not need to remain neutral (that’s the CRO’s solitary burden). You
may openly support a candidate — just not on UTFA letterhead or using UTFA resources.”

Professor O’Connor and | agree that these guidelines formally applied to the presidential elections.
Contested Council elections are rare, and it is unclear whether UTFA has any formal guidelines for
campaigning for contested seats on Council. Indeed, the position of the CRO was not expected by
Professor O’Connor to include the June elections to Council, and he had to be asked to continue in his
role for the duration of those campaigns. During the campaign for UTFA Council, the CRO applied
guidelines, norms and precedents from the presidential campaign on other questions. For example, the
CRO applied these guidelines and precedents regulating communication to allow Professor Anton Zilman
(Constituency #113) and Professor Macdonald (then Chair of the Retirees Committee) to send annual
reports of their UTFA activities to their constituents using UTFA constituency lists so long as they did not
reference the campaign or their candidacy.

If the guidelines from the presidential race regulate some Council campaign communications, these
same guidelines should apply to all Council campaign communications. In a subsequent email to
Constituency #901, Professor Zori¢ admits as such, writing:

“I did not use any UTFA listservs, including this one, #901, to campaign or endorse candidates in the
recent Council election. (Nor did | do so in the presidential election.) That would be a clear violation of
UTFA’s rules...”

The problem with the specifics of the President’s claim is that UTFA rules apply to the use of UTFA's
resources that would advantage one candidate over another, including a resource like the constituency
list but also other resources, and there are rules from the same fount that also govern communication
from university email addresses. One cannot claim that only some of those rules apply, but not others.

There also exist informal precedents for executive non-involvement in competitive council elections.
When | first put my name forward to represent my constituency on Council, my predecessor decided to
run against me even though he had left the seat vacant for many months. During the subsequent
campaign, UTFA executives made it clear that they could not take any action that might suggest that the
UTFA leadership endorsed my candidacy even though present and/or former members of the Executive
had originally encouraged me put my name forward.

Description of Ethical and Legal Principles for Fair Elections

The UTFA guidelines are not mere technicalities, nor are they idiosyncratic rules that apply only to UTFA
and few other entities. UTFA guidelines arise from, and reflect, principles governing free and fair
elections that prohibit the use of state or organizational power or resources that advantage the
incumbent or supporters of the incumbent.

Even though neither the UTFA Constitution nor the by-laws of the association delineate many specific
rules and regulations governing elections, both association documents describe and prescribe that
elections must be held for positions on the Executive and Council. This enumerated reliance on elections



must necessarily depend on an assumption that such votes are free, fair and genuine. If votes were not
cast in free, fair and genuine circumstances, they would be farces unreflective of the will of the
membership. The following are a sampling of principles that make elections free, fair and genuine
relevant to this particular case:

“Genuine [elections] means that elections are free and fair. Electoral laws must offer equal conditions
and opportunities for citizens to have access to polling stations and to vote. They also must offer equal
conditions and opportunities for all parties and candidates taking part in them.” — Democracy Web, Albert
Shanker Institute (American Federation of Teachers)

"Unfair incumbency advantages should be addressed and the use of state resources that are not made
available to all candidates in the electoral campaign should be prohibited." - The Carter Center.

(2003). Statement of the Council of Presidents and Prime Ministers of the Americas - Financing Democracy:
Political Parties, Campaigns, and Elections. The Carter Center, p. 2.

“Electoral laws and procedures should guard against unfair advantage being bestowed upon Government-
supported candidates” — UN Centre for Human Rights

* Every party and candidate has equitable access to the media, especially the electronic media, to
undertake their campaign.

* Where state or private funding is permissible, every party and candidate has equitable access to
resources to undertake a credible election campaign.

* No party or candidate (especially the ruling party) is favoured, financially or otherwise through the
availability or use of state resources, over the other parties and all stakeholders in the election process
have an equal chance of success. - International Institute for Democracy and Electoral Assistance
(International IDEA [OSCE]). International Electoral Standards: Guidelines for Reviewing the Legal
Framework of Elections, 2002, p. 56

"The electoral law should prohibit the Government to aid or to abet any party gaining unfair advantage."
Southern African Development Community - Parliamentary Forum. (2001). Norms and Standards for
Elections in the SADC Region, p. 8

These principles are reflected in the scholarly literature on elections. When Bishop and Hoeffler (2016)
gauged whether elections around the world were free and fair, one dimension they measured was,
“campaign process.” Bishop and Hoeffler assessed whether campaigns are free from government
interference, whether government resources could be used to advantage the incumbent, and whether
there exist prohibitions on the use of government resources other than that provided to all candidates.

Why the Email of June 23" Violated Guidelines and Principles Ensuring Fair Elections

The presidential election guidelines do not allow members of Council or the Executive to write as if we
were speaking on behalf of UTFA when making a partisan endorsement, or to use UTFA resources when
communicating any such endorsement. In the following sections, | describe how this email violated both
restrictions:

A. The appearance of official communication in making an endorsement

The email text is explicitly campaign communication, makes no effort to disguise that Professor Zoric¢ is
writing as President of the Association. This email violates those guidelines because the email looks like
an official message from the President of UTFA. The message is clearly signed as coming from Professor
Zori¢ explicitly as the President of UTFA. Only the most keen, attentive reader would notice that the



email was sent by Professor Zori¢ using her University of Toronto email address. Even though the email
comes from Professor Zori¢’s faculty email account, the email does not even identify her as a faculty
member with her academic rank and title. The only title or rank provided is that of “UTFA President.”

Beyond the signature, other features of this email contribute to the impression that the communication
is official:

First, the subject line makes the message appear to be part of an official reminder to vote. “Vote today
for your 2 retired member representatives on UTFA Council.” Reminding members to vote is something
the Presidents can surely do in their official capacity. That subject line reveals no hint that the message
is, in fact, a partisan endorsement that can only be issued in a non-official capacity. This is especially
important because the impression given by the subject line could lead to recipients opening the email,
thinking it is official communication, when they might otherwise ignore private campaign messaging.

Second, at the end of the message, recipients are encouraged to contact the UTFA President. No contact
information for Professor Zoric is provided, so contact is implicitly suggested to be made through UTFA
channels to the President. The only other contact information provided is the CRO’s UTFA email address.

Third, this email contains the entire content of the official message sent out by the CRO. | suggested to
the CRO that the inclusion of these verbatim instructions, along with his UTFA contact information,
reinforces the appearance that this email is an official communication.

Fourth, the email includes two of the official candidate statements.

The cumulative effective of the signature, the subject line, the invitation to contact the President, the
inclusion of those attachments and the CRO instructions, makes the email look like an official UTFA
email containing, as it does, several official communication elements. Indeed, recipients need not even
open up any other official communications to understand how to vote or collect information pertinent
to their vote choice — unless they specifically want to review the third candidate’s statement. In contrast
to the many elements that make the letter appear to be an official communication, nothing in the email
indicates that the President made “sure it’s clear that you are not speaking on behalf of UTFA in these
communications.”

B. Presence of language speaking as the President in official capacity on behalf of the Association.

Association by-laws state that the President “has authority to speak for the Association” (3.7) and gives
the President sole responsibility “for representing the Association’s views” (3.1). If the President of
UTFA was to write as an individual member of the faculty, and conform to UTFA election guidelines, one
should find language that clearly explicates the personal nature of the president’s endorsement. By the
same logic, in a campaign endorsement there should also be no statements that sound like the
President is speaking for UTFA, or representing Association views.

Keeping that in mind, please let me call your attention to this sentence in the email: “UTFA will be in the
strongest position to protect retirees’ benefits if Council supports its elected negotiating team and has
representatives who hold the Administration, rather than UTFA, accountable when the Administration
acts unreasonably.” Notice that Professor Zorié¢ could have easily framed this argument as her personal
view, by prefacing the comment with a phrase like, “I believe that...” In the absence of such phrasing,



the sentence sounds like the view of the Association describing the circumstances under which UTFA will
be strongest in negotiations.

Similarly, the opening sentences of that paragraph describes the two endorsed candidates contributions
to the Association in terms of their value to the Association (for which the President speaks), not to the
President as an individual: “During the pandemic, as UTFA has faced unprecedented challenges,
including on matters of health and safety, Mary Alice and Jody have been distinctly constructive and
insightful in their contributions to the Association.” The description of the candidates’ contributions is
presented as a fact from the perspective of the Association’s leader, not as an individual’s opinion. A
similarly official-sounding, authoritative tone appears in the preceding paragraph (“Both Mary Alice and
Jody have distinguished themselves by working tirelessly on behalf of retiree...”), and continues in the
next sentence: “They can be depended upon to put the interests of UTFA members first.” Only in the
next sentence can one find the use of the first-person (singular), in the expression of a hope that both
will be elected to aid in the work led by the President!

Even the actual endorsement phrasing (also in bold) can be read as flowing from Professor Zori¢’s
presidential role by using phrasing that indicates that she was compelled to endorse (“I must strongly
endorse...”) Individuals are not compelled to endorse, individuals choose to endorse. Officers of
organizations though, are often compelled to act in the interest of the organization. When they are
compelled, they speak on behalf of the organization, so we find statements like the ones described
above that speak in terms of organizational requirements.

Such language emphasizing the Association and Associational needs is inconsistent with guidelines to
ensure that it does not appear that one is speaking on behalf of UTFA. Indubitably, small revisions to the
email could have been made from the subject line to the signature to bring the letter in line with
guidelines to ensure that the communications were clearly sent in a personal capacity. Professor Zoric¢
did not do so.

C. The usage of organizational resources

Two resources unavailable to all of the candidates or other potential endorsers employed in the letter
include the CRO’s message and the candidate statements. Both the candidate statements and the
message that the CRO sent to Constituency #3901 were only sent to members of that constituency. The
candidate statements were not publicly posted, nor were the instructions from the Chief Reporting
Officer. Since the statements and the instructions were not made public, they should be regarded as
internal UTFA resources since few besides the President and staff enjoyed direct access to them.

The unusual, direct access the President of the Association enjoys to such internal resources provided a
gualitative advantage over other campaigners at the start of the campaign because at that time few
others would have access to all candidate statements. Since the statements were not made publicly
available, other endorsers would have to rely on copies of the statements given to them by the
candidates, or other members of the constituency, and any messages they might send out would not be
so timely or done so expeditiously as Professor Zori¢’s email. This is especially true in this particular
campaign since the constituency members are retired, and not necessarily on email every day. In fact,
one candidate, Professor Macdonald, was dealing with a family emergency and not engaging on email
during much of the campaign period. So, timely support provided to two candidates selectively



advantaged those two candidates when few others could have easily provided similar assistance or
information.

The violation of misuse of association resources might have been avoided if Professor Zori¢ provided an
indication that she was forwarding campaign statements at the request of the candidates or another
member of the constituency. But no effort was made to clarify that they were shared by the President
acting in an informal or unofficial capacity as the guidelines would require.

Similarly, the specific instructions shared by the CRO to constituents was not something other endorsers
had direct access to. Indeed, these instructions would be information that the President could, or
should, share as the president, acting as the president. Once again, no effort was made to describe the
dissemination of the instructions as something the president was doing outside of her capacity as
president, or to edit the instructions (or the signature) to make it appear as if the instructions were
coming from an individual other than an official officer or representative of the Association.

Egregiously, the UTFA President omitted the statement of the candidate from whom she withheld an
endorsement. This omission constitutes a deliberate action by the UTFA President, acting as President,
to disadvantage one candidate, and took the message far beyond a candidate endorsement. By
excluding the candidate’s own words while maligning the content and implicitly derogating the source,
there is no semblance of fair treatment of that candidate.

In my complaint to the Chief Reporting Officer, | reiterated my concerns that the recipient list of the
President’s email potentially also represents the misuse of an UTFA resource: a list of constituents.
Professors Zori¢ & Carens said that Professor Zori¢ did not use any UTFA “listservs,” which is not in
dispute. The question is not whether Professor Zori¢ used the listserv, but whether the list of email
addresses, or the identities of who needed to be emailed, was sourced from the Association. Professor
O’Connor assured me that the President’s list of recipients was not sourced from UTFA data, but
provided no evidence in support of his claim. If he was in error, then the misuse of UTFA’s resources to
disadvantage one candidate would be self-evident.

A simple solution to the problem of the Association providing an advantage to select candidates would
have been to ensure that all candidates had a list of eligible voters. At the beginning of the council
election campaigns, | asked the CRO to provide all candidates running in contested elections with this
basic information of who was eligible to vote since the three incumbent candidates in the two
constituencies had possession of such information, but the two others, Professor Poé (Constituency 901)
and Professor Peet (Constituency 113) did not. While it is possible to identify almost all constituents in
Department-based constituencies using Departmental websites, it is extremely difficult to do so in the
retiree constituency as its members are spread over all University departments and libraries. The
University Directory is a poor resource for this purpose as it is not kept up-to-date, only faculty who
maintain an Emeritus status are included, there is no indication of membership in UTFA, and any such
list will include some deceased faculty and exclude some recent retirees whose status on their
departmental websites have not been updated. Despite my request, the CRO did not take such an
action, allowing a patently inequitable resource imbalance to persist, even though it was unfair to those
candidates who were not already on the UTFA Council or Executive. This is important to consider in light
of the President’s email since the absence of such a list of voters meant that Professor Poé could not
respond to any potential recipients of the President’s email.



Response and Reaction of the President and Voters

Professor Ed Barbeau, another representative of Constituency #901, shared concerns with the email to
constituents. Professor Barbeau communicated to me that several members responded to voice their
concerns or complaints with Professor Zori¢’s email. At the very least, this response demonstrates that
members are concerned with what appeared, to them, as unfair campaign tactics.

In response to Professor Barbeau, Professor Zori¢ emailed all of the retirees a defense of her actions
penned by a retired Professor of Political Science, Joseph Carens. Professor Carens wrote:

“There are no rules that prohibited Terezia from supporting a particular candidate in the recent election,
just as there are no rules that prohibited Ed from doing so and supporting Judith Poe as long as the
support was not communicated using an UTFA list serv.”

Professor Carens’ claim is false, since the CRO’s guidelines clearly include restrictions over how personal
or utoronto.ca email addresses can be used when campaigning. There are guidelines, these guidelines
were applied to the Council election, and these guidelines flow from UTFA by-laws that elections to
Council must be held, and reflect principles of free, fair and genuine elections. This misinformation still
has not been corrected.

Requested Remedial Action

The election in Constituency #901 was very close. The second place candidate, Professor Guttman, won
thirteen votes more than Professor Poé, out of 407 votes cast by 214 individual voters. The margin of
this election is too close to suggest that the President’s email had no effect on the outcome, and the
response of some voters demonstrates that there are real concerns that the competition was unfair. It is
imperative that UTFA take steps to address these concerns that impartiality was violated.

| request the Executive to provide the following remedies in response to this election violation:

a) Cancel these election results, and re-run the election for the retired members.

b) Reiterate or clarify the election guidelines to executives, Council representatives, candidates and
members in Constituency #901 to ensure that there is no misinformation or misconceptions
over the guidelines, and there is little opportunity for this presidential email to create a
precedent for new norms of council campaigning.

c) Act promptly on the request of the CRO to revisit and revise campaign rules so that these
violations can both be prevented in the future and the CRO or other officers will have the power
to promptly enforce the rules if, indeed, they are violated again.

| want to highlight that UTFA Council will not meet again until September, so the impact of re-running
this campaign on Council representation is small, and may indeed be negligible if the campaign is held
before the next meeting.

United Nations Standards Regarding Elections state: “elections must be subject only to the rule of law,
and not to the whim of the existing Government or of any single party.” | urge you to put aside any
personal preferences for the candidates, or indeed, loyalty to the UTFA President, and uphold
Association rules and the integrity of the elections our Association depends upon.



